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IN THE SUPREME COURT OF THE STATE OF UTAH
ORTEGA/RU CONSTRUCTION, a
joint venture of GEORGE C.
ORTEGA and RUEMMELE
ENGINEERING COMPANY, INC.,
Plaintiff and Respondent,
vs.
INDUSTRIAL INDEMNITY COMPANY,
Defendant and Appellant.

Supreme Court No. 21025

INDUSTRIAL INDEMNITY COMPANY,
Third-Party Plaintiff,
vs.
SALT LAKE CITY CORPORATION,
Third-Party Defendant.
BRIEF OF APPELLANT
INDUSTRIAL INDEMNITY COMPANY
Appeal from the Third Judicial District Court
of Salt Lake County, Utah; Honorable Judge Raymond S. Uno
C. Reed Brown
HINTZE & BROWN
3450 Highland Drive, Suite 301
Salt Lake City, Utah 84106
Attorney for Appellant
George K. Fadel
170 West Fourth South
Bountiful, Utah 84010
Attorney for Respondent
Arthur L. Keesler, Jr.
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TABLE OF CONTENTS

Statement of Issues Presented on Appeal

1

Statement of the Case

1

Statement of the Facts

2

Summary of Argument

3

Argument

4
I.

II.

III.

IV.

Conclusion

IN LIGHT OF THE RELEVANT CONTRACTUAL
LANGUAGE FOUND IN THE SUBCONTRACT AGREEMENT
BETWEEN THE PARTIES, THE SUBCONTRACTOR IS
NOT YET ENTITLED TO PAYMENT FROM THE BONDING
COMPANY NOR THE CONTRACTOR SINCE PAYMENT FOR
THE LABOR AND MATERIALS IN DISPUTE HAS NOT
YET BEEN RECEIVED BY THE CONTRACTOR FROM
SALT LAKE CITY CORPORATION

4

THE TRIAL COURT'S FAILURE TO GRANT THE
DEFENDANT'S MOTION TO CONSOLIDATE THIS
ACTION WITH THE PENDING ACTION BROUGHT
BY THE DEFENDANT AGAINST SALT LAKE CITY
CORPORATION WAS CONTRARY TO THE LAW AND
FACTS AND UNJUSTLY DENIED THE DEFENDANT
THE OPPORTUNITY TO ADEQUATELY PRESENT ITS
CASE AND PREVENTED THE TRIAL COURT FROM
GIVING SUFFICIENT CONSIDERATION TO
RELEVANT FACTS GERMANE TO THE ISSUES
RAISED IN THE ACTION

9

THE TRIAL COURT ERRED IN FAILING TO FIND
SALT LAKE CITY CORPORATION RESPONSIBLE
FOR DELAYS AND THEREBY LIABLE TO THE
SUBCONTRACTOR FOR ADDITIONAL COMPENSATION
DUE THE CONTRACTOR OCCASIONED BY SAID
DELAYS

13

THE PRINCIPAL AMOUNT OF THE JUDGMENT
RENDERED BY THE TRIAL COURT IS NOT
SUPPORTED BY THE FACTS AS PRESENTED
BY THE PARTIES

14
16

TABLE OF AUTHORITIES
Branom v. Smith Frozen Foods of Idaho, 365 P.2d
958 (Idaho 1961)

12

Chemical Const. Corp. v. Continental Engineering, Ltd.f
407 F.2d 989 5 Cir. (1969)

7

Foss Lewis & Sons Const. Co. v. General Insurance Co. of
America, 30 Utah 2d 290, 517 P.2d 539 (1973)

8

James Constructors, Inc. v. Salt Lake City Corporation,
Third Judicial District Court Case No. C84-2857

10

.Judd Const. Co. v. Evans Joints Venture, 642 P.2d 9 22
(Colo 1982 )

12

STATEMENT OF ISSUES PRESENTED ON APPEAL
1.

Whether the plaintiff is entitled to and the

court can properly order payment from the defendant or the
contractor before payment has been received by the contractor
from Salt Lake City Corporation in light of the contractual
language between the parties?
2.

Whether the trial court's failure to grant

defendant's motion to consolidate this action with the pending
action brought by the defendant against Salt Lake City
Corporation was contrary to the law and facts and denied the
defendant the opportunity to adequately present its case and
prevented the trial court from giving adequate consideration
to the relevant fact germane to the issues raised in this
action?
3.

Whether the trial court erred in failing to find

Salt Lake City Corporation responsible for delays and thereby
liable to the plaintiff for additional compensation due the
defendant necessitated by said delays?
4.

Whether the principal amount of the monetary

judgment rendered by the trial court is supported by the facts
presented by the parties?
STATEMENT OF THE CASE
This is an action brought by a Subcontractor against
the bonding company for the Contractor for sums allegedly due
and owing pursuant to the subcontract between the parties.

The bonding company then filed a Third-Party Complaint against
Salt Lake City Corporation for sums allegedly due and owing to
the Contractor pursuant to the principal contract for the
project between the City and the Contractor,
The lower court entered judgment in favor of the
Subcontractor and against the bonding company for the sum
allegedly due under the subcontract, together with interest
and attorney's fees,
STATEMENT OF THE FACTS
The appellant in this case takes few, if any, exceptions to the facts as set forth in the Findings of Fact and
Conclusions of Law entered by the lower court and therefore
sets forth the facts as found therein.
The bonding company (defendant) issued a performance
bond and a payment bond upon a public contract between Salt
Lake City Corporation and the Contractor.

A subcontract was

entered into between the Contractor and the Subcontractor
(plaintiff).

Pursuant to the subcontract/ the Subcontractor

supplied labor and materials for the work provided pursuant to
the contract in respect of which the payment bond was furnished.

The last materials were supplied by the Subcontractor

on April 16, 1984.
On or about April 16, 1984, Salt Lake City
Corporation terminated its contract with the Contractor for
alleged breach of contract.

It is unresolved whether or not

the Subcontractor contributed to this alleged breach or in any
way caused the termination of the contract by Salt Lake City,
(See Defendant's Memorandum in Opposition to Motion for
Summary Judgment and Motion for Consolidation, dated July 8,
1985, page 6.)

The Subcontractor subsequently performed work

on the project through separate and independent arrangements
with Salt Lake City Corporation•
The Subcontractor had not been paid a certain sum
due, owing and unpaid by the Contractor at the time the
Contractor was terminated.

The Contractor alleges that it has

not yet received payment for the labor and materials in
dispute from Salt Lake City Corporation.

It is for recovery

of this amount that the Subcontractor filed this action.
SUMMARY OF ARGUMENT
The Subcontractor relies on contractual language
between the parties in making this appeal.

According to

language in the payment bond upon which the Subcontractor has
brought this action, the contract between the Subcontractor
and the Contractor is made by reference a part of the payment
bond.

Therefore, the provisions found in the contract are

part of the bond.

Found within the general provisions of the

contract between the Subcontractor and the Contractor, is
language indicating that if Salt Lake city Corporation does
not permit performance of work under the contract, the Subcontractor can recover from the Contractor only to the extent

that the Contractor can recover from Salt Lake City
Corporation under its principal contract.

Furthermore,

contractual language provides that Salt Lake City
Corporation's computation or determination of the amount of
work completed by the Subcontractor is conclusive as between
the Contractor and the Subcontractor.

The contractual provi-

sions provide that the Subcontractor can only receive compensation for work performed and approved and accepted by Salt
Lake City Corporation.

The Subcontractor received compen-

sation from the Contractor as the Contractor received compensation from Salt Lake City Corporation.

The contractual terms

are plain and unambiguous, and therefore, the court must abide
by the language.
Many issues in this action are identical to or
dependent on issues pending in the litigation brought by the
bonding company and the Contractor against Salt Lake City
Corporation.

Until these issues are resolved, determination

as to the amount owed to the Subcontractor, if any, and upon
whom the liability for payment rests, is impossible.

Thus,

the trial court erred in failing to grant the defendant's
Motion to Consolidate.
ARGUMENT
I.

IN LIGHT OF THE RELEVANT CONTRACTUAL LANGUAGE
FOUND IN THE SUBCONTRACT AGREEMENT BETWEEN THE
PARTIES, THE SUBCONTRACTOR IS NOT YET ENTITLED
TO PAYMENT FROM THE BONDING COMPANY NOR THE
CONTRACTOR SINCE PAYMENT FOR THE LABOR AND
MATERIALS IN DISPUTE HAS NOT YET BEEN RECEIVED
BY THE CONTRACTOR FROM SALT LAKE CITY
CORPORATION.

According to the specific language found in the
payment bond upon which the Subcontractor relied in requesting
payment from the bonding company, the contract between the
parties is made by reference a part of the payment bond.

The

payment bond states:
"WHEREAS, the Principal has entered into a certain
written contract with the Obligee, dated the
day of
, 19
, bound herewith and by this reference
made a part hereof, which contract is designated under the
name and style of Install Approximately 4 Miles of 36"-48"
Waterline Contract #35-4184."
Therefore, the provisions found in the subcontract agreement
are made a part of the bond.
The Subcontractor is suing the bonding company for
the balance due on the subcontract between the Subcontractor
and the Contractor pursuant to the payment bond.

However, it

is the bonding company's position that the Subcontractor is
only entitled to payment from the Contractor when the Contractor receives payment from Salt Lake City Corporation
("owner").

In so asserting, the bonding company relies on

specific provisions found in the subcontract between the Subcontractor and the Contractor.

Found within the general pro-

visions of that subcontract, paragraph 6 explains:
"If Owner does not permit performance of any
part of the work, or terminates all or any part
of the principal contract, or makes changes therein,
Subcontractor may recover from Contractor therefore
only to the extent that Contractor may recover from
Owner under the principal contract."
It is defendant's position that Contractor has made

payment to the Subcontractor to the same extent that the
Contractor has been paid by Salt Lake City Corporation.
Therefore, by the Contractor funneling the payments from Salt
Lake City Corporation to the Subcontractor, the Contractor has
complied with the general provisions of the subcontract, and
by reference, of the payment bond.

Until the Contractor

receives further payment from Salt Lake City Corporation, it
has no contractual obligation to make further payment to the
Subcontractor.

Ipso facto, the bonding company has no payment

obligation to the Subcontractor either.
Paragraph 17 of the general provisions of the subcontract explains,
"Contractor shall make partial payments to
Subcontractor as the work progresses and
payments are made to Contractor by Owner."
The Contractor made partial payments to the Subcontractor as
the work by the subcontractor progressed, was approved by Salt
Lake City Corporation, and payments were made by Salt Lake
City Corporation to the Contractor.

Therefore, the

Contractor, the defendant's principal, was in compliance with
this provision of the contract and bond as well.
In paragraph 18 of the general provisions, the subcontract states:
"(d) Owner's final computation or determination
of the amount of work completed by Subcontractor
shall be conclusive as between Contractor and
Subcontractor. Subcontractor shall receive
compensation only for work it has performed and
which is approved and accepted by Owner. . ."
Some of the work performed by the Subcontractor was
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the aforementioned contract provisions become a part of the
bond.

Thus, according to the terms of the payment bond, the

payment bond is void upon compliance of the terms by the
Contractor.

The Contractor complied with the applicable pro-

visions of the subcontract and therefore, since the subcontract becomes a part of the bond by reference, complied by
the bond provisions as well.
In a 19 73 Utah Supreme Court case, the court held,
"In the absence of an agreement to the contrary,
the unpaid amount of the contract would become
due and payable upon completion of the work
required to be done,"
Foss Lewis & Sons Const, Co. v. General Insurance Co. of
America, 30 Utah 2d 290, 517 P.2d 539 (1973).

In this case,

the court was relying on §14-1-6, Utah Code Annotated, 1953
(as amended).

This section was repealed in 1980 and replaced

by §63-56-38 et. seq., Utah Code Annotated, 1953 (as amended).
However, both statutes refer to payment to a subcontractor or
materialman by the general contractor and the right to sue on
the payment bond.

In the Foss Lewis case, the Utah Supreme

Court made clear that although the unpaid amount of the subcontract is due and payable upon completion of the required
work, an agreement between the parties can be made to the
contrary.

In the case at hand, the parties had an agrement to

the contrary.

According to the agreement between the parties,

the Contractor was not bound to pay the Subcontractor until it
received payment from the owner.

Furthermore, the
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II
DEFENDANT'S MOTION TO CONSOLIDATE THIS
ACTION WITH THE PENDING ACTION BROUGHT
BY THE DEFENDANT AGAINST SALT LAKE CITY
CORPORATION WAS CONTRARY TO THE LAW AND
FACTS AND UNJUSTLY DENIED THE DEFENDANT
THE OPPORTUNITY TO ADEQUATELY PRESENT ITS
CASE AND PREVENTED THE TRIAL COURT FROM
GIVING SUFFICIENT CONSIDERATION TO
RELEVANT FACTS GERMANE TO THE ISSUES
RAISED IN THE ACTION.
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alleged breach of contract.

At the time of the termination,

Salt Lake City Corporation had not paid a substantial amount
due, owing and unpaid to the Contractor, a portion of which
was to be paid to the Subcontractor as compensation for services and materials.

Furthermore, Salt Lake City Corporation

refused to pay to the Contractor certain sums for work performed which Salt Lake City Corporation allegedly rejected as
not adeqautely meeting the contract requirements.

Portions of

this "rejected work" was work performed by the Subcontractor.
It is the Contractor's position that the Subcontractor was a
contributing factor to the alleged breach of its contract with
Salt Lake City Corporation.
The Contractor has brought a separate action in the
Third Judicial District Court against Salt Lake City
Corporation for breach of contract in an effort to establish
the amount owing from Salt Lake City Corporation and the
contributing causes to the contract termination by Salt Lake
City Corporation.

(James Constructors, Inc. v. Salt Lake City

Corp., Case No. C84-2857, pending before the Honorable Judge
Judith M. Billings.)

Salt Lake City Corporation also filed an

action against the Contractor and the bonding company for
breach of contract.

These two actions were consolidated upon

the courtfs own motion in an order dated August 13, 1984
because they are based upon the same factual situation.
On July 8, 19 85, the bonding company filed a Motion
to Consolidate this case with the above-referenced pending
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(d) was the Subcontractor a contributing factor to
the alleged breach of contract or a contributing cause of the termination of the contract
by Salt Lake City Corporation.
Obviously, similar parties are involved.
the issues revolve around the same contract.
brought in the same court.

Many of

Both cases were

To consolidate the two actions

would avoid unnecessary cost and delay, and further the
interests of all litigants.
The determination of whether or not to consolidate
lies within the discretion of the trial court.
Const.

Judd

Co. v. Evans Joint Venture, 642 p.2d 922 (Colo 1982).

When the trial court is of the opinion that an order of consolidation would expedite its business, further the interest
of the litigants, and minimize expense, an order of consolidation should be made.

Branom v. Smith Frozen Foods of

Idaho, 365 P.2d 958 (Idaho 1961).
In this case an order of consolidation should have
been made.

To adjudicate the two cases separately was preju-

dicial to the defendant.

The defendant was unjustly denied

the opportunity to adequately present its case and, more
importantly, its defenses. Without an order of consolidation,
the trial court was unable to give sufficient and necesary
consideration to relevant facts, germane to the issues raised
in this action, though being tried in another similar action.
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materials and supplies to the Contractor,
sistently delayed.

The items were con-

The delays were costly, both to the

contractor and the Subcontractor.
of the source of the supplies.

The Subcontractor was aware

The Subcontractor also knew

the cause of the delay to be the fault of Salt Lake City
Corporation.

(See Reporter's Transcript of Proceedings,

testimony by Werner A. Reummele, page 24-25.)
The cause of the delays on this job is an issue
being addressed in the pending case of James v. Salt Lake City
Corporation.

This presents another reason for consolidation.

The record is clear that Salt Lake City Corporation
was at least a major cause of delay on the project.

Yetf the

Contractor was found by the trial court to be liable to the
Subcontractor for losses that rsulted from the delays.

This

is clearly a finding of fact contrary to the substantial
weight of evidence presented to the trial court.

Any judgment

awarded to the Subcontractor for losses occcasioned by delays
should be assessed against Salt Lake City Corporation and not
the Contractor or its bond company.
IV.

THE PRINCIPAL AMOUNT OF THE JUDGMENT
RENDERED BY THE TRIAL COURT IS NOT
SUPPORTED BY THE FACTS AS PRESENTED
BY THE PARTIES.

The trial court awarded the Subcontractor judgment
against the bond company in the principal amount of
$59 ,177.31.

(See Findings of Fact and Conclusions of Law,

pages 4 i^d
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CONCLUSIONS
The appellant, by this appeal, seeks a decision
reversing the trial court's denial of the Motion to
Consolidate and ordering consolidation of this action with the
pending action, James Constructors, Inc. vs. Salt Lake City
Corporation.

The appellant further seeks reversal of the

trial court's decision in toto.
Respectfully submitted,

C. Reed Brown
3450 Highland Drive, Suite 301
Salt Lake City, Utah 84106
Attorney for Appellant
MAILING CERTIFICATE
I hereby certify that I mailed four true and correct
copies of the foregoing Brief, postage prepaid, this /<j
day of February, 1986, to the following:
George K. Fadel
Attorney for Plaintiff and Respondent
170 West fourth South
Bountiful, Utah 84010
Arthur L. Keesler, Jr.
Assistant City Attorney
Attorney for Third-Party Defendant
100 City & County Buildinng
Salt Lake City, Utah 84111

C. Reed Brown

ADDENDUM
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GEORGE K. FADEL
Attorney for Plaintiff
170 West Fourth South
Bountiful, Utah 84010
Telephone: 295-2421
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

ORTEGA/RU CONSTRUCTION, a
joint venture of GEORGE C.
ORTEGA and RUEMMELE
ENGINEERING COMPANY, INC.,
Plaintiff,

)
)
)
)
)
)

VS.

)

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

INDUSTRIAL INDEMNITY COMPANY, )
Defendant.

)
)

Civil No. C84-6352
Judge Raymond S. Uno

INDUSTRIAL INDEMNITY COMPANY, )
Third-Party Plaintiff,
vs.

)
)

SALT LAKE CITY CORPORATION,

)

Third-Party Defendant.

)

This cause came on regularly for trial before theabove entitled court on Thursday, August 22, 1985, the
Honorable Raymond S. Uno, District Judge, presiding; the
plaintiff appeared in person and by its attorney, George K.
Fadel; the defendant appeared with its attorney, C. Reed
Brown; the Third Party defendant, Salt Lake City Corporation

-1-

(City) appeared from time to time by attorneys and employees;
the court commenced to hear the testimony and receive evidence
presented by the parties, and being fully advised in the
matter, the court finds the following:
FINDINGS OF FACT
1.

The defendant, Industrial Indemnity Company,

acting by and through its agent and attorney in fact, J.
Friedman, of Salt Lake City, Utah, issued a performance bond
and a payment bond upon a public contract between Salt Lake
City Corporation, Utah, and James Constructors, Inc.,
(Contractor) for Project No. 35-4184 relating to work for a
water main extension described as the Big Cottonwood Conduit
Extension for Salt Lake City Corporation in the total sum of
$1,128,481.00.
2.

The plaintiff supplied labor and materials as

subcontractor of the Contractor for the work provided in the
contract in respect of which the payment bond was furnished
under the provisions of 63-56-38, Utah Code Annotated, 1953 as
amended.

The last materials were supplied by plaintiff on

April 16, 1984.

On or about April 16, 1984, Salt Lake City

Corporation terminated its contract with the Contractor for
alleged breach of the contract, however, such breach was not
caused by or contributed to by the plaintiff.

The plaintiff

has subsequently performed work on the project through
separate arrangements with Salt Lake City Corporation.
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Plaintiff has not been paid the certain sum due, owing and
unpaid by the Contractor up to the time the Contractor was
terminated•

The Contractor and the defsndant as surety for

the Contractor owe to the plaintiff the amounts detailed in
the claims listed below together with interest from August 1,
1984, at 10% per annum pursuant to 15-1-1, Utah Code
Annotated.
a.

Claim #1:

The balance due at unit prices for

work completed as of April 16, 1984, in the sum of $21,628.00.
b.

Claim #2:

Wages paid to two employees assigned

to work for the Contractor on items outside the scope of the
subcontract, in the sum of $604.90.
c.

Claim #3:

Amounts due pursuant to detail set

forth in plaintiff's letter of February 15, 1984, consisting
of additional labor and materials in moving stations that had
been mismarked as to the original location; added blockouts as
orifices in the concrete at the valve stations necessitated by
being moved; charges for equipment maintained on the project
for use as work progressed but not used timely due to nonavailability of materials and performance resulting in extension of intended period of completion for which plaintiff is
entitled to payment of an additional 305 hours for general
equipment and 146 hours for a 45 ton Truck Crane; and material
purchased by plaintiff for use on the project.

The total of

said items in Claim #3 is $38,694.78 of which $6,523.74 was
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paid by the City directly to plaintiff, leaving a balance due
on said claim of $32,171.04.
d.

Claim #5:

Amounts due for materials and

implements timely supplied for use by plaintiff but rendered
surplus upon premature termination of the project, in the sum
of $4,773.37.
The total amounts due plaintiff for said Claims #1,
2, 3 and 5 is the sum of $59,177.31.

The defendant owes

$59,177.31 together with interest thereon at the rate of 10%
per annum from April 16, 1984, making prejudgment interest to
September 1, 1985, of $8,126.25 or a total of $67,303.56.
3.

The plaintiff presented evidence in support of

its Claim #4 for extra work in connection with inspections,
testing, cleaning out flooded structures and tapecoating
certain fittings; and Claim #6 for 27.5% of fixed costs attributed to this project and not recovered because of premature
termination of the contract.

The Court cannot, at this time

determine the responsibility for said Claim #4 and 6 and
defers decision thereon until the conclusion of litigation now
pending between the defendant, its principal and Salt Lake *
City Corporation before another District Judge in the above
entitled court wherein it is anticipated that responsibility
for the cause of Claims #4 and 6 will be settled as between
the Contractor and the City.

Thereafter upon motion of a

party hereto, a final determination can be made as to said
Claims #4 and 6.
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4.

Plaintiff is entitled to an attorney's fee in

the sum of 92% of the $7,000.00 stipulated to have been
testified as a reasonable fee, or the sum of $6,624,00,
5.

The court makes no finding as to the cause of

the additional labor and materials amounting to $38,694.78 as
set forth in Finding 2c.

Additionally, the court makes no

finding as to the value to Salt Lake City of said work.

The

defendant, its principal, and the City are not precluded from
litigating these matters in the case presently pending before
another district judge in the above entitled court.

The

Findings of Fact and Conclusions of Law set forth herein shall
not be res judicata with respect to the related issues pending
in the other case.
From the foregoing Findings of Fact, the Court makes
the following:
CONCLUSIONS OF LAW
1.

Plaintiff is entitled to judgment against the

defendant for the sum of $67,303.56.
2.

Plaintiff is entitled to judgment against the

defendant for attorney's fees in the sum of $6,624.00 and for
costs.
3.

The items in paragraph 1 and 2 of these

Conclusions of Law are final and since the claims are multiple
and the parties are multiple, the Court declares there is no
just reason for delay and constitutes this as a final and
appealable judgment.
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4.

The plaintiff's claims #4 and 6 should be

reserved for determination upon conclusion of litigation
betve^n the defendant and City in another pending action.
DATED t h i s

2$ t h

day of

Oc'wbcr

1985.

BY THE COURT:

Is I R a y m o n d S Kno
District Judge
Approved as to form:

/g/

C Reed

6rown

C. Reed Brown
Attorney for Industrial Indemnity Company

_/£/_ Arthur L. fceegler,jr.
Arthur L. Keesler, Jr.
Assistant City Attorney
Attorney for Salt Lake City Corporation
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